IBA Guidelines on Conflicts of Interest in
International Arbitration

Approved on 22 May 2004 by the Council of the International Bar Association

PART I:
GENERAL STANDARDS REGARDING IMPARTIALITY, INDEPENDENCE AND DISCLOSURE

(1) General Principle

Every arbitrator shall be impartial and independent of the parties at the time of accepting an
appointment to serve and shall remain so during the entire arbitration proceeding until the final
award has been rendered or the proceeding has otherwise finally terminated.

Explanation to General Standard -

(1) The Working Group is guided by the fundamental principle in international arbitration that
each arbitrator must be impartial and independent of the parties at the time he or she
accepts an appointment to act as arbitrator and must remain so during the entire course of
the arbitration proceedings. The Working Group considered whether this obligation should
extend even during the period that the award may be challenged but has decided against
this. The Working Group takes the view that the arbitrator’s duty ends when the Arbitral
Tribunal has rendered the final award or the proceedings have otherwise been finally
terminated (eg, because of a settlement). If, after setting aside or other proceedings, the
dispute is referred back to the same arbitrator, a fresh round of disclosure may be necessary.

(2) Conflicts of Interest

(a) An arbitrator shall decline to accept an appointment or, if the arbitration has already been
commenced, refuse to continue to act as an arbitrator if he or she has any doubts as to his or
her ability to be impartial or independent

(b) The same principle applies if facts or circumstances exist, or have arisen since the
appointment, that, from a reasonable third person’s point of view having knowledge of the
relevant facts, give rise to justifiable doubts as to the arbitrator’s impartiality or independence,
unless the parties have accepted the arbitrator in accordance with the requirements set out
in General Standard (4).

(c) Doubts are justifiable if a reasonable and informed third party would reach the conclusion
that there was a likelihood that the arbitrator may be influenced by factors other than the
merits of the case as presented by the parties in reaching his or her decision.

(d) Justifiable doubts necessarily exist as to the arbitrators impartiality orindependence if there
is an identity between a party and the arbitrator, if the arbitrator is a legal representative of
a legal entity that is a party in the arbitration, or if the arbitrator has a significant financial or
personal interest in the matter at stake.
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Explanation to General Standard 2:

(a)

(b)

(c)

(d)

It is the main ethical guiding principle of every arbitrator that actual bias from the arbitrator’s
own point of view must lead to that arbitrator declining his or her appointment. This standard
should apply regardless of the stage of the proceedings. This principle is so self-evident that
many national laws do not explicitly say so. See eg Article 12, UNCITRAL Model Law. The
Working Group, however, has included it in the General Standards because explicit expression
in these Guidelines helps to avoid confusion and to create confidence in procedures before
arbitral tribunals. In addition, the Working Group believes that the broad standard of ‘any
doubts as to an ability to be impartial and independent’ should lead to the arbitrator declining
the appointment.

In order for standards to be applied as consistently as possible, the Working Group believes
that the test for disqualification should be an objective one. The Working Group uses the
wording ‘impartiality or independence’ derived from the broadly adopted Article 12 of the
UNCITRAL Model Law, and the use of an appearance test, based on justifiable doubts as to
the impartiality or independence of the arbitrator, as provided in Article 12(2) of the UNCITRAL
Model Law, to be applied objectively (a ‘reasonable third person test’). As described in the
Explanation to General Standard 3(d), this standard should apply regardless of the stage of
the proceedings.

Most laws and rules that apply the standard of justifiable doubts do not further define that
standard. The Working Group believes that this General Standard provides some context for
making this determination.

The Working Group supports the view that no one is allowed to be his or her own judge; ie,
there cannot be identity between an arbitrator and a party. The Working Group believes
that this situation cannot be waived by the parties. The same principle should apply to persons
who are legal representatives of a legal entity that is a party in the arbitration, like board
members, or who have a significant economic interest in the matter at stake. Because of the
importance of this principle, this non-waivable situation is made a General Standard, and
examples are provided in the non-waivable Red List.

The General Standard purposely uses the terms ‘identity’ and ‘legal representatives.’ In the
light of comments received, the Working Group considered whether these terms should be
extended or further defined, but decided against doing so. It realizes that there are situations
in which an employee of a party or a civil servant can be in a position similar, if not identical,
to the position of an official legal representative. The Working Group decided that it should
suffice to state the principle.

(3) Disclosure by the Arbitrator

(a)

(b)

If facts or circumstances exist that may, in the eyes of the parties, give rise to doubts as to
the arbitrators impartiality or independence, the arbitrator shall disclose such facts or
circumstances to the parties, the arbitration institution or other appointing authority (if
any, and if so required by the applicable institutional rules) and to the co-arbitrators, if any,
prior to accepting his or her appointment or, if thereafter, as soon as he or she learns about
them.

It follows from General Standards 1 and 2(a) that an arbitrator who has made a disclosure
considers himself or herself to be impartial and independent of the parties despite the
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disclosed facts and therefore capable of performing his or her duties as arbitrator. Otherwise,
he or she would have declined the nomination or appointment at the outset or resigned.

(c) Any doubt as to whether an arbitrator should disclose certain facts or circumstances should
be resolved in favour of disclosure.

(d) When considering whether or not facts or circumstances exist that should be disclosed, the
arbitrator shall not take into account whether the arbitration proceeding is at the beginning
or at a later stage.

Explanation to General Standard 3:

(a) General Standard 2(b) above sets out an objective test for disqualification of an arbitrator.
However, because of varying considerations with respect to disclosure, the proper standard
for disclosure may be different. A purely objective test for disclosure exists in the majority
of the jurisdictions analyzed and in the UNCITRAL Model Law. Nevertheless, the Working
Group recognizes that the parties have an interest in being fully informed about any
circumstances that may be relevant in their view. Because of the strongly held views of
many arbitration institutions (as reflected in their rules and as stated to the Working Group)
that the disclosure test should reflect the perspectives of the parties, the Working Group in
principle accepted, after much debate, a subjective approach for disclosure. The Working
Group has adapted the language of Article 7(2) of the ICC Rules for this standard.

However, the Working Group believes that this principle should not be applied without
limitations. Because some situations should never lead to disqualification under the objective
test, such situations need not be disclosed, regardless of the parties’ perspective. These
limitations to the subjective test are reflected in the Green List, which lists some situations
in which disclosure is not required. Similarly, the Working Group emphasizes that the two
tests (objective test for disqualification and subjective test for disclosure) are clearly distinct
from each other, and that a disclosure shall not automatically lead to disqualification, as
reflected in General Standard 3(b). In determining what facts should be disclosed, an arbitrator
should take into account all circumstances known to him or her, including to the extent
known the culture and the customs of the country of which the parties are domiciled or
nationals.

(b) Disclosure is not an admission of a conflict of interest. An arbitrator who has made a disclosure
to the parties considers himself or herself to be impartial and Independent of the parties,
despite the disclosed facts, or else he or she would have declined the nomination or resigned.
An arbitrator making disclosure thus feels capable of performing his or her duties. It is the
purpose of disclosure to allow the parties to judge whether or not they agree with the
evaluation of the arbitrator and, if they so wish, to explore the situation further. The Working
Group hopes that the promulgation of this General Standard will eliminate the
misunderstanding that disclosure demonstrates doubts sufficient to disqualify the arbitrator.
Instead, any challenge should be successful only if an objective test, as set forth above, is
met.

(c) Unnecessary disclosure sometimes raises an incorrect implication in the minds of the parties
that the disclosed circumstances would affect his or her impartiality or independence.
Excessive disclosures thus unnecessarily undermine the parties’ confidence in the process.
Nevertheless, after some debate, the Working Group believes it important to provide
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expressly in the General Standards that in case of doubt the arbitrator should disclose. If the
arbitrator feels that he or she should disclose but that professional secrecy rules or other
rules of practice prevent such disclosure, he or she should not accept the appointment or
should resign.

(d) The Working Group has concluded that disclosure or disqualification (as set out in General
Standard 2) should not depend on the particular stage of the arbitration. In order to determine
whether the arbitrator should disclose, decline the appointment or refuse to continue to
act or whether a challenge by a party should be successful, the facts and circumstances
alone are relevant and not the current stage of the procedure or the consequences of the
withdrawal. As a practical matter, institutions make a distinction between the
commencement of an arbitration proceeding and a later stage. Also, courts tend to apply
different standards. Nevertheless, the Working Group believes it important to clarify that
no distinction should be made regarding the stage of the arbitral procedure. While there are
practical concerns if an arbitrator must withdraw after an arbitration has commenced, a
distinction based on the stage of arbitration would be inconsistent with the General
Standards.

(4) Waiver by the Parties

(a) If, within 30 days after the receipt of any disclosure by the arbitrator or after a party learns
of facts or circumstances that could constitute a potential conflict of interest for an arbitrator,
a party does not raise an express objection with regard to that arbitrator, subject to
paragraphs (b) and (c) of this General Standard, the party is deemed to have waived any
potential conflict of interest by the arbitrator based on such facts or circumstances and may
not raise any objection to such facts or circumstances at a later stage.

(b) However, if facts or circumstances exist as described in General Standard 2(d), any waiver
by a party or any agreement by the parties to have such a person serve as arbitrator shall be
regarded as invalid.

(c) A person should not serve as an arbitrator when a conflict of interest, such as those
exemplified in the waivable Red List, exists. Nevertheless, such a person may accept
appointment as arbitrator or continue to act as an arbitrator, if the following conditions are

met:

(i) All parties, all arbitrators and the arbitration institution or other appointing authority
(if any) must have full knowledge of the conflict of interest; and

(ii) All parties must expressly agree that such person may serve as arbitrator despite

the conflict of interest.

(d) An arbitrator may assist the parties in reaching a settlement of the dispute at any stage of
the proceedings. However, before doing so, the arbitrator should receive an express
agreement by the parties that acting in such a manner shall not disqualify the arbitrator
from continuing to serve as arbitrator. Such express agreement shall be considered to be an
effective waiver of any potential conflict of interest that may arise from the arbitrator’s
participation in such process or from information that the arbitrator may learn in the process.
If the assistance by the arbitrator does not lead to final settlement of the case, the parties
remain bound by their waiver. However, consistent with General Standard 2(a) and
notwithstanding such agreement, the arbitrator shall resign if, as a consequence of his or
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(5)

her involvement in the settlement process, the arbitrator develops doubts as to his or her
ability to remain impartial orindependent in the future course of the arbitration proceedings.

Explanation to General Standard 4:

(a) The Working Group suggests a requirement of an explicit objection by the parties within a
certain time limit. In the view of the Working Group, this time limit should also apply to a
party who refuses to be involved.

(b) This General Standard is included to make General Standard 4(a) consistent with the non-
waivable provisions of General Standard 2(d). Examples of such circumstances are described
in the non-waivable Red List.

(c) In a serious conflict of interest, such as those that are described by way of example in the
waivable Red List, the parties may nevertheless wish to use such a person as an arbitrator.
Here, party autonomy and the desire to have only impartial and independent arbitrators
must be balanced. The Working Group believes persons with such a serious conflict of
interests may serve as arbitrators only if the parties make fully informed, explicit waivers.

(d) The concept of the Arbitral Tribunal assisting the parties in reaching a settlement of their
dispute in the course of the arbitration proceedings is well established in some jurisdictions
but not in others. Informed consent by the parties to such a process prior to its beginning
should be regarded as effective waiver of a potential conflict of interest. Express consent is
generally sufficient, as opposed to a consent made in writing which in certain jurisdictions
requires signature. In practice, the requirement of an express waiver allows such consent to
be made in the minutes or transcript of a hearing. In addition, in order to avoid parties using
an arbitrator as mediator as a means of disqualifying the arbitrator, the General Standard
makes clear that the waiver should remain effective if the mediation is unsuccessful. Thus,
parties assume the risk of what the arbitrator may learn in the settlement process. In giving
their express consent, the parties should realize the consequences of the arbitrator assisting
the parties in a settlement process and agree on regulating this special position further
where appropriate.

Scope

These Guidelines apply equally to tribunal chairs, sole arbitrators and party-appointed arbitrators.
These Guidelines do not apply to non-neutral arbitrators, who do not have an obligation to be
independent and impartial, as may be permitted by some arbitration rules or national laws.

Explanation to General Standard 5:

Because each member of an Arbitral Tribunal has an obligation to be impartial and independent,
the General Standards should not distinguish among sole arbitrators, party appointed arbitrators
and tribunal chairs. With regard to secretaries of Arbitral Tribunals, the Working Group takes the
view that it is the responsibility of the arbitrator to ensure that the secretary is and remains impartial
and independent.

Some arbitration rules and domestic laws permit party-appointed arbitrators to be non neutral.
When an arbitrator is serving in such a role, these Guidelines should not apply to him or her, since
their purpose is to protect impartiality and independence.
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(6) Relationships

(a) When considering the relevance of facts or circumstances to determine whether a potential
conflict of interest exists or whether disclosure should be made, the activities of an arbitrator’s
law firm, if any, should be reasonably considered in each individual case. Therefore, the fact
that the activities of the arbitrators firm involve one of the parties shall not automatically
constitute a source of such conflict or a reason for disclosure.

(b) Similarly, if one of the parties is a legal entity which is a member of a group with which the
arbitrator’s firm has an involvement, such facts or circumstances should be reasonably
considered in each individual case. Therefore, this fact alone shall not automatically constitute
a source of a conflict of interest or a reason for disclosure.

(c) If one of the parties is a legal entity, the managers, directors and members of a supervisory
board of such legal entity and any person having a similar controlling influence on the legal
entity shall be considered to be the equivalent of the legal entity.

Explanation to General Standard 6:

(a) The growing size of law firms should be taken into account as part of today’s reality in
international arbitration. There is a need to balance the interests of a party to use the
arbitrator of its choice and the importance of maintaining confidence in the impartiality and
independence of international arbitration. In the opinion of the Working Group, the arbitrator
must in principle be considered as identical to his or her law firm, but nevertheless the
activities of the arbitrator’s firm should not automatically constitute a conflict of interest.
The relevance of such activities, such as the nature, timing and scope of the work by the law
firm, should be reasonably considered in each individual case. The Working Group uses the
term ‘involvement’ rather than ‘acting for because a law firm'’s relevant connections with a
party may include activities other than representation on a legal matter.

(b) When a party to an arbitration is a member of a group of companies, special questions
regarding conflict of interest arise. As in the prior paragraph, the Working Group believes
that because individual corporate structure arrangements vary so widely an automatic rule
is not appropriate. Instead, the particular circumstances of an affiliation with another entity
within the same group of companies should be reasonably considered in each individual
case.

(c) The party in international arbitration is usually a legal entity. Therefore, this General Standard
clarifies which individuals should be considered effectively to be that party.

(7) Duty of Arbitrator and Parties

(a) A party shall inform an arbitrator, the Arbitral Tribunal, the other parties and the arbitration
institution or other appointing authority (if any) about any direct or indirect relationship
between it (or another company of the same group of companies) and the arbitrator. The
party shall do so on its own initiative before the beginning of the proceeding or as soon as it
becomes aware of such relationship.

(b) In order to comply with General Standard 7(a), a party shall provide any information already
available to it and shall perform a reasonable search of publicly available information.

www.arbitrationindia.org 6



(c) An arbitrator is under a duty to make reasonable enquiries to investigate any potential conflict
of interest, as well as any facts or circumstances that may cause his or her impartiality or
independence to be questioned. Failure to disclose a potential conflict is not excused by
lack of knowledge if the arbitrator makes no reasonable attempt to investigate.

Explanation to General Standard 7:

To reduce the risk of abuse by unmeritorious challenge of an arbitrator’s impartiality orindependence,
itis necessary that the parties disclose any relevant relationship with the arbitrator. In addition, any
party or potential party to an arbitration is, at the outset, required to make a reasonable effort to
ascertain and to disclose publicly available information that, applying the general standard, might
affect the arbitrator’s impartiality and independence. It is the arbitrator or putative arbitrator’s
obligation to make similar enquiries and to disclose any information that may cause his or her
impartiality or independence to be called into question.

PART II:
PRACTICAL APPLICATION OF THE GENERAL STANDARDS

1. The Working Group believes that if the Guidelines are to have an important practical influence, they
should reflect situations that are likely to occur in today’s arbitration practice. The Guidelines should
provide specific guidance to arbitrators, parties, institutions and courts as to what situations do or
do not constitute conflicts of interest or should be disclosed.

For this purpose, the members of the Working Group analyzed their respective case law and
categorized situations that can occur in the following Application Lists. These lists obviously cannot
contain every situation, but they provide guidance in many circumstances, and the Working Group
has sought to make them as comprehensive as possible. In all cases, the General Standards should
control.

2. The Red List consists of two parts: ‘a non-waivable Red List’ (see General Standards 2(c) and 4(b))
and ‘a waivable Red List’ (see General Standard 4(c)). These lists are a non-exhaustive enumeration
of specific situations which, depending on the facts of a given case, give rise to justifiable doubts as
to the arbitrator’s impartiality and independence; ie, in these circumstances enumeration of specific
situations which, depending on the facts of a given case, give rise to justifiable doubts as to the
arbitrator’s impartiality and independence; ie, in these circumstances an objective conflict of interest
exists from the point of view of a reasonable third person having knowledge of the relevant facts
fcee General Standard 2(b)). The non-waivable Red List includes situations deriving from the
overriding principle that no person can be his or her own judge. Therefore, disclosure of such a
situation cannot cure the conflict. The waivable Red List encompasses situations that are serious
but not as severe. Because of their seriousness, unlike circumstances described in the Orange List,
these situations should be considered waivable only if and when the parties, being aware of the
conflict of interest situation, nevertheless expressly state their willingness to have such a person
act as arbitrator, as set forth in General Standard 4(c).

3. The Orange List is a non-exhaustive enumeration of specific situations which (depending on the
facts of a given case) in the eyes of the parties may give rise to justifiable doubts as to the arbitrator’s
impartiality orindependence. The Orange List thus reflects situations that would fall under General
Standard 3(a), so that the arbitrator has a duty to disclose such situations. In all these situations,
the parties are deemed to have accepted the arbitrator if, after disclosure, no timely objection is
made. (General Standard 4(a)).
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4, It should be stressed that, as stated above, such disclosure should not automatically result in a
disqualification of the arbitrator; no presumption regarding disqualification should arise from a
disclosure. The purpose of the disclosure is to inform the parties of a situation that they may wish
to explore further in order to determine whether objectively — ie, from a reasonable third person’s
point of view having knowledge of the relevant facts — there is a justifiable doubt as to the arbitrator’s
impartiality or independence. If the conclusion is that there is no justifiable doubt, the arbitrator
can act. He or she can also act if there is no timely objection by the parties or, in situations covered
by the waivable Red List, a specific acceptance by the parties in accordance with General Standard
4(c). Of course, if a party challenges the appointment of the arbitrator, he or she can nevertheless
act if the authority that has to rule on the challenge decides that the challenge does not meet the
objective test for disqualification.

5. In addition, a later challenge based on the fact that an arbitrator did not disclose such facts or
circumstances should not result automatically in either non-appointment, later disqualification or a
successful challenge to any award. In the view of the Working Group, non-disclosure cannot make
an arbitrator partial or lacking independence; only the facts or circumstances that he or she did not
disclose can do so.

6. The Green List contains a non-exhaustive enumeration of specific situations where no appearance
of, and no actual, conflict of interest exists from the relevant objective point of view. Thus, the
arbitrator has no duty to disclose situations falling within the Green List. In the opinion of the Working
Group, as already expressed in the Explanation to General Standard 3(a), there should be a limit to
disclosure, based on reasonableness; in some situations, an objective test should prevail over the
purely subjective test of ‘the eyes of the parties.

7. Situations falling outside the time limit used in some of the Orange List situations should generally
be considered as falling in the Green List, even though they are not specifically stated. An arbitrator
may nevertheless wish to make disclosure if, under the General Standards, he or she believes it to
be appropriate. While there has been much debate with respect to the time limits used in the Lists,
the Working Group has concluded that the limits indicated are appropriate and provide guidance
where none exists now. For example, the three-year period in Orange List 3.1 may be too long in
certain circumstances and too short in others, but the Working Group believes that the periodis an
appropriate general criterion, subject to the special circumstances of any case.

8. The borderline between the situations indicated is often thin. It can be debated whether a certain
situation should be on one List of instead of another. Also, the Lists contain, for various situations,
open norms like significant’. The Working Group has extensively and repeatedly discussed both of
these issues, in the light of comments received. It believes that the decisions reflected in the Lists
reflect international principles to the best extent possible and that further definition of the norms,
which should be interpreted reasonably in light of the facts and circumstances in each case, would
be counter-productive.

9. There has been much debate as to whether there should be a Green List at all and also, with respect
to the Red List, whether the situations on the Non-Waivable Red List should be waivable in light of
party autonomy. With respect to the first question, the Working Group has maintained its decision
that the subjective test for disclosure should not be the absolute criterion but that some objective
thresholds should be added. With respect to the second question, the conclusion of the Working
Group was that party autonomy;, in this respect, has its limits.
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1. NON-WAIVABLE RED LIST

There is an identity between a party and the arbitrator, or the arbitrator is a legal
representative of an entity that is a party in the arbitration.

1.2 The arbitrator is a manager, director or member of the supervisory board, or has a similar
controlling influence in one of the parties.

1.3 The arbitrator has a significant financial interest in one of the parties or the outcome of
the case.

1.4  Thearbitrator regularly advises the appointing party or an affiliate of the appointing party,
and the arbitrator or his or her firm derives a significant financial income there from.

2. WAIVABLE RED LIST

Relationship of the arbitrator to the dispute

2.1.1 The arbitrator has given legal advice or provided an expert opinion on the dispute
to a party or an affiliate of one of the parties.

2.1.2 The arbitrator has previous involvement in the case.
2.2.  Arbitrator’s direct or indirect interest in the dispute

2.2.1 The arbitrator holds shares, either directly or indirectly, in one of the parties or an
affiliate of one of the parties that is privately held.

2.2.2 A close family member of the arbitrator has a significant financial interest in the
outcome of the dispute.

2.2.3 The arbitrator or a close family member of the arbitrator has a close relationship
with a third party who may be liable to recourse on the part of the unsuccessful
party in the dispute.

2.3.  Arbitrator’s relationship with the parties or counsel

2.3.1 The arbitrator currently represents or advises one of the parties or an affiliate of
one of the parties.

2.3.2 Thearbitrator currently represents the lawyer or law firm acting as counsel for one
of the parties.

2.3.3 The arbitratoris a lawyer in the same law firm as the counsel to one of the parties.
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234

2.3.5

2.3.6

2.3.7

2.3.8

239

The arbitrator is a manager, director or member of the supervisory board, or has a
similar controlling influence, in an affiliate of one of the parties if the affiliate is
directly involved in the matters in dispute in the arbitration.

The arbitrator’s law firm had a previous but terminated involvement in the case
without the arbitrator being involved himself or herself.

The arbitrator’s law firm currently has a significant commercial relationship with
one of the parties or an affiliate of one of the parties.

The arbitrator regularly advises the appointing party or an affiliate of the appointing
party, but neither the arbitrator nor his or her firm derives a significant financial
income there from.

The arbitrator has a close family relationship with one of the parties or with a
manager, director or member of the supervisory board or any person having a
similar controlling influence in one of the parties or an affiliate of one of the parties
or with a counsel representing a party.

A close family member of the arbitrator has a significant financial interest in one of
the parties or an affiliate of one of the parties.

3. ORANGE LIST

3.1. Previous services for one of the parties or other involvement in the case

3.11

3.1.2

3.1.3

3.14

3.15

The arbitrator has within the past three years served as counsel for one of the
parties or an affiliate of one of the parties or has previously advised or been
consulted by the party or an affiliate of the party making the appointment in an
unrelated matter, but the arbitrator and the party or the affiliate of the party have
no ongoing relationship.

The arbitrator has within the past three years served as counsel against one of the
parties or an affiliate of one of the parties in an unrelated matter.

The arbitrator has within the past three years been appointed as arbitrator on two
or more occasions by one of the parties or an affiliate of one of the parties.

The arbitrator’s law firm has within the past three years acted for one of the parties
or an affiliate of one of the parties in an unrelated matter without the involvement
of the arbitrator.

The arbitrator currently serves, or has served within the past three years, as
arbitrator in another arbitration on a related issue involving one of the parties or
an affiliate of one of the parties.

3.2.  Current services for one of the parties
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3.2.1 The arbitrator’s law firm is currently rendering services to one of the parties or to
an affiliate of one of the parties without creating a significant commercial
relationship and without the involvement of the arbitrator.

3.2.2 Alawfirmthat shares revenues or fees with the arbitrator’s law firm renders services
to one of the parties or an affiliate of one of the parties before the arbitral tribunal.

3.2.3 The arbitrator or his or her firm represents a party or an affiliate to the arbitration
on a regular basis but is not involved in the current dispute.

3.3.  Relationship between an arbitrator and another arbitrator or counsel.
3.3.1 The arbitrator and another arbitrator are lawyers in the same law firm.

3.3.2 The arbitrator and another arbitrator or the counsel for one of the parties are
members of the same barristers’ chambers.

3.3.3 The arbitrator was within the past three years a partner of, or otherwise affiliated
with, another arbitrator or any of the counsel in the same arbitration.

3.3.4 Alawyer in the arbitrator’s law firm is an arbitrator in another dispute involving
the same party or parties or an affiliate of one of the parties.

3.3.5 Aclose family member of the arbitrator is a partner or employee of the law firm
representing one of the parties, but is not assisting with the dispute.

3.3.6 Aclose personal friendship exists between an arbitrator and a counsel of one party,
as demonstrated by the fact that the arbitrator and the counsel regularly spend
considerable time together unrelated to professional work commitments or the
activities of professional associations or social organizations.

3.3.7 The arbitrator has within the past three years received more than three
appointments by the same counsel or the same law firm.

3.4. Relationship between arbitrator and party and others involved in the arbitration

3.4.1 The arbitrator’s law firm is currently acting adverse to one of the parties or an
affiliate of one of the parties.

3.4.2 The arbitrator had been associated within the past three years with a party or an
affiliate of one of the parties in a professional capacity, such as a former employee
or partner.

3.4.3 Aclose personal friendship exists between an arbitrator and a manager or director
or a member of the supervisory board or any person having a similar controlling
influence in one of the parties or an affiliate of one of the parties or a witness or
expert, as demonstrated by the fact that the arbitrator and such director, manager,
other person, witness or expert regularly spend considerable time together
unrelated to professional work commitments or the activities of professional
associations or social organizations.
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3.4.4 |If the arbitrator is a former judge, he or she has within the past three years heard
a significant case involving one of the parties.

-
3.5.  Other circumstances 0
3.5.1 The arbitrator holds shares, either directly or indirectly, which by reason of number =

or denomination constitute a material holding in one of the parties or an affiliate
of one of the parties that is publicly listed. —
O

3.5.2 The arbitrator has publicly advocated a specific position regarding the case that is
. . . . . 2

being arbitrated, whether in a published paper or speech or otherwise.

<
3.5.3 The arbitrator holds one position in an arbitration institution with appointing e
authority over the dispute. =

3.5.4 The arbitrator is a manager, director or member of the supervisory board, or has a
similar controlling influence, in an affiliate of one of the parties, where the affiliate
is not directly involved in the matters in dispute in the arbitration.

4. GREEN LIST

4.1.  Previously expressed legal opinions

4.1.1 The arbitrator has previously published a general opinion (such as in a law review
article or public lecture) concerning an issue which also arises in the arbitration
(but this opinion is not focused on the case that is being arbitrated).

4.2.  Previous services against one party -
7,

4.2.1 The arbitrator’s law firm has acted against one of the parties or an affiliate of one —

of the parties in an unrelated matter without the involvement of the arbitrator. o

4.3.  Current services for one of the parties >
4.3.1 A firm in association or in alliance with the arbitrator’s law firm, but which does Ll

not share fees or other revenues with the arbitrator’s law firm, renders services to w

one of the parties or an affiliate of one of the parties in an unrelated matter. o

4.4. Contacts with another arbitrator or with counsel for one of the parties O

4.4.1 The arbitrator has a relationship with another arbitrator or with the counsel for
one of the parties through membership in the same professional association or
social organization.

4.4.2 The arbitrator and counsel for one of the parties or another arbitrator have
previously served together as arbitrators or as co-counsel.

www.arbitrationindia.org 12



4,5. Contacts between the arbitrator and one of the parties

4.5.1 Thearbitrator has had an initial contact with the appointing party or an affiliate of
the appointing party (or the respective counsels) prior to appointment, if this
contact is limited to the arbitrator’s availability and qualifications to serve or to
the names of possible candidates for a chairperson and did not address the merits
or procedural aspects of the dispute.

4.5.2 The arbitrator holds an insignificant amount of shares in one of the parties or an
affiliate of one of the parties, which is publicly listed.

4.5.3 Thearbitrator and a manager, director or member of the supervisory board, or any
person having a similar controlling influence, in one of the parties or an affiliate of
one of the parties, have worked together as joint experts or in another professional
capacity, including as arbitrators in the same case.

NOTES
1. Throughout the Application Lists, the term ‘close family member refers to a spouse, sibling, child,
parent or life partner.
2. Throughout the Application Lists, the term ‘affiliate’ encompasses all companies in one group of

companies including the parent company.

3. It may be the practice in certain specific kinds of arbitration, such as maritime or commodities
arbitration, to draw arbitrators from a small, specialized pool. If in such fields it is the custom and
practice for parties frequently to appoint the same arbitrator in different cases, no disclosure of this
factis required where all parties in the arbitration should be familiar with such custom and practice.

4, Issues concerning special considerations involving barristers in England are discussed in the
Background Information issued by the Working Group.

5. Detailed Background Information to the Guidelines has been published in Business Law international
at BLI Vol 5, No 3, September 2004, pp 433-458 and is available at the IBA website www.ibanet.org
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